Information
on the proceedings of the Constitutional Court of Ukraine
regarding the constitutionality of the Law of Ukraine “On Principles of State Language Policy”
In accordance with the report of the information and analytical sector of the Constitutional Court of Ukraine (CCU) an examination (hearing) into the compliance of the Law “On Principles of State Language Policy” with Ukraine’s Constitution (its constitutionality) is scheduled on the agenda for 17 November 2016 following a constitutional Petition of 57 People's Deputies of Ukraine.   ). – 
http://www.ccu.gov.ua/novyna/poryadok-dennyy-plenarnyh-zasidan-konstytuciynogo-sudu-ukrayiny-na-8-10-lystopada-17
The essence of the Petition
The authors of the Petition ask the Constitutional Court to recognise in general the unconstitutionality of No 5029-VI Law of Ukraine “On Principles of State Language Policy” (hereinafter referred to as the Language Law) dated July 3, 2012 as such that does not meet the Constitution of Ukraine, and that was adopted in violation of the essential procedural requirements, laid down by the law. The aforementioned also believe that the Language Law violates the constitutional principle of inadmissibility of the equality and advantages or privileges based on linguistic principles as well as the principle of regulating language relations based solely on legislation. 
1. Non-compliance of the Language Law to some of the provisions of Articles 10, 11, 12, 14, 15, 27   
The authors of the Petition believe that the provisions of the Language Law, which allow  the use – alongside the State language – of a certain regional language in administration and records management of the local power bodies within an area of its widespread use as well as the submission of  applications in  oral and written forms in a particular language; the use of the regional language for official announcements and also in texts of forms, seals as well as for place names, names of administrative units – alongside the State language – will lead to predominance of these languages over the state language, and thus the Ukrainian language becomes of secondary significance. These provisions of the Language Law discredit  the significance and legal status (status) of the Ukrainian language  and therefore do not meet the requirements, laid down in the first and second parts of Article 10 of the Constitution of Ukraine (page 5 of the Petition).  
This non-compliance – in the interpretation of the authors of  the Petition –  is inter alia, justified by resolution No19-99 on provisions of  the CCU dated 19 December 1999 under which the Constitution of Ukraine concerns with one state language to be used in public sector, therefore the whole wording of the Language Law includes in fact, violations of the Constitution.  In other words, according to the authors the possibility to use regional languages in the work of power bodies and other spheres of public life undermines the status of Ukrainian as a state language (page 8 of the Petition).
2. Violation of the procedure for adoption of the Language Law
Authors of the Petition regard the Language Law  unconstitutional including the violation of the constitutional rights of People's Deputies of Ukraine (Article 93 of the Constitution) on legislative initiative since with regard to Draft Law No 9073 on Languages, ​​2052 suggestions and amendments  have been submitted which were not considered essentially either at the  meetings of the Profile Committee of the Verkhovna Rada of Ukraine or at plenary sessions of the Verkhovna Rada of Ukraine, when voting for the Law on Languages ​​in the second reading. Thus People's Deputies were deprived of their possibility to amend and clarify the text of the Language Law (p. 13 of the Petition). The authors express their belief that keeping to the procedural norms is a mandatory constitutional requirement (page 14 of the Petition).
The authors of the Petition also consider the adoption of the Bill No 9073 as a whole, a violation of the rules of procedures since those MPs of Ukraine, whose votes were used in support of the Bill were absent from the meeting room. 78 representatives voting in favor of the proposed Draft Law did not register themselves in writing. In addition, the authors of the Petition refer  to No  20-2010 resolution dated 30 September 2010 of the CCU, stating that violation of the adoption procedural order leads to voiding of the legislation adopted (page 20 of the Petition).
          3.  Discriminatory nature of the Language Law
Violation of parts 2 and 3 of Article 3 and Articles 10 and 11 of the Constitution of Ukraine. Discrimination lies in the fact that the language diversity pursuant to the Language Law extends the range of advantages for 18 languages only, thereby discriminating all the other languages (Korean, Georgian, Chuvash, Vietnamese, etc.).  Thus the Language Law grants advantages to some groups of languages (persons belonging to such groups) and limits the rights of others, in violation of the principle of equality laid down in Article 24 of the Constitution (page 24 of the Petition).   
– 4) Attributing local authorities with regulatory powers within the linguistic sphere is unlawful, given the regulations in  Part 4, Article 92 of Ukraine's Constitution, according to which the use of languages is  defined by law only, such authorisations shall not be allocated to the  competence of local authorities (page 26 of the Petition).
Authors of the Petition
The Petition was put forward by Parliament Representatives of the previous VII Convocation who entrusted the following colleagues to participate in the constitutional process:  Bondarchuk O.V., Jemec L.O. and Farion I. D.  Among the signatories such well-known names can be found as Tyahnibok. O. J.,   Kirilenko V.A.,  Hrinevich L.M., Lyashko O. V., Suskevich V.M., Knyazevich R.P., Kryazhickiy M. L. and others. 
The background of the issue and its political context
The adoption of the Language Law caused outrage and resistance from the part of those Ukrainian politicians and   public figures, according to which the provisions of the legislation discredit the significance and status of Ukrainian as a state language and pose a threat to its existence. However, the social significance of the Ukrainian language is very important to the people of Ukraine in the creation and existence of its society   (page 8 of the Petition). The rejection of the Language Law among other things manifested itself in the form of street protests and petitions addressed to the President of Ukraine asking to veto the aforementioned Law. After its entry into force 51 People's Deputies of Ukraine appealed to the Constitutional Court with a request to recognise the Language Law as being inconsistent with the Constitution of Ukraine.
The authors of the appeal arguing for the unconstitutionality of the Law,  claimed that its provisions (among others second and sixth paragraphs, Part 1 of  Article 1; Part 2 and Part 3 of Article 7; Part 2 of Article 10; Part 1, Part 5 and Part 6 of Article 11; Part 1, Part 2 and Part 3 of Article 14 and part 1 of Article 20) modify the boundaries of the functioning of the state language in Ukraine, thus changing Ukraine’s constitutional system and triggering the dominance of the regional language  (languages) over the state language. In addition, they diminish the legal status of the Ukrainian language, threaten its existence and development. Furthermore – on linguistic grounds – the provisions include discrimination principles, they are not intended to protect regional languages at risk of extinction, violate international legal standards for the protection of fundamental human rights and freedoms. In other words, the authors of the appeal used virtually the same argumentation to be found in paragraphs 1 and 3 in the above-quoted petition of the 57 representatives. 
The Constitutional Court in its judgment No10-2013 of 27 March 2013 refused to initiate constitutional proceedings, explaining its decision by the fact that the presentation of arguments has been the assumption of the authors and cannot serve as a legal justification for the unconstitutionality of the Language Law with regard to paragraph 4, Part 1 of Article 39, Part 1 of Article 71 of the Law of Ukraine "On the Constitutional Court of Ukraine."
On 7 July 2014, 57 People’s Deputies of Ukraine repeatedly appealed to the Constitutional Court concerning the above cited submission (the Appeal was received on 07 Ocober 2014 by CCU). Subsequently, the mass media has reported that the Appeal was considered by the judiciary, and then on 10 October 2014   the procedure for the constitutionality of the Language Law began http://www.pravda.com.ua/news/2016/11/1/7125488/). However, the actual hearing of the case has not been started by the Constitutional Court, even though in accordance with Article 57 of the Law of Ukraine “On the Constitutional Court of Ukraine” the term for the opening of the proceedings shall not exceed three months.  In his response to mass media with regard to their interest in the causes for inaction of the Constitutional Court, in June 2015 Baulin Y., the Chairman of the CCU, recalled that in February 2014 Verkhovna Rada of Ukraine repealed the Language Law but the Acting Head of the State did not sign it and created a working group for the correction of the Law. Baulin stated: “Signing and promulgation of the Law has not happened until now. In this situation, when the constitutional process on the Law has not been completed we have every reason to wait for Verkhovna Rada of Ukraine and other public bodies to make a decision on this issue” (http://www.ukrinform.ua/ukr/news/konstitutsiyniy_sud_ne_pospishatime_z_movnim_zakonom_2065812).  
 It is known that neither the Verkhovna Rada of Ukraine nor other state bodies have made a decision on this issue yet, so one can only speculate about the motives of the Constitutional Court of Ukraine to begin proceedings considering the Petition of 57 People's Deputies at present, almost two and a half years following its submission.   
Considerations about the legal validity and constitutional jurisdiction of the Petition signed by 57 People's Deputies of Ukraine.  
With regard to Pragraph 1 of the Petition
Regarding the reasons mentioned by the Constitutional Court resolution No 10-u / 2013 was made on 27 March 2013, setting out arguments which are recognised as non-legal justification of the unconstitutionality of the Law on Languages.
With regard to Paragraph 2 of the Petition. Recognition of unconstitutionality of the Language Law on grounds of infringements in the process of its adoption  
Violations of the Constitution of Ukraine  in the procedure of  discussion,  adoption or entry into force (Part 3 of Article 15 of the Law on the Constitutional Court) of legal acts may serve for the Constitutional Court  as a ground to consider legal acts  unconstitutional.   The Basic Law does not consider possible violations of the procedure as mentioned in the Petition.    
With regard to Paragraph 3 of the Petition.  The discriminatory nature of the Language Law
The claim that extending the benefits of the Language Law only to 18 languages discriminates against the other languages, contradicts the spirit and letter of the international legal obligations of Ukraine in the field of protection of national and linguistic minorities.  In fact, the selection of these 18 languages was held in full compliance with paragraph a) Part i)   of Article 1 of the European Charter for Regional or Minority Languages, according to which:  “ regional or minority languages  applies to those languages, which are traditionally used within a given territory of a State by citizens of that State who form a group numerically smaller than the rest of the State’s population” and “The adoption of special  measures in favour of regional or minority languages aimed at promoting equality between  the users of these languages and the rest of the population or which take due account of their specific conditions is not considered to be an act of discrimination against the users of more widely-used languages” ( Paragraph 2, Article 7 of the European Charter for Regional or Minority Languages). The applicability and legitimacy of such “positive discrimination” is fixed in Provisions of Paragraph 2 and 3, Article 4 of the Document of the Council of Europe Framework Convention for the Protection of National Minorities and Paragraph 3, Article 8 of the UN Declaration on the Rights of Persons belonging to National or Ethnic, Religious and Linguistic Minorities.   
With regard to Paragraph 4 of the Petition. Regarding the lawlessness of endowing local authorities with regulatory powers in the language sphere
The present claim does not correspond to reality because the Language Law does not give local authorities standard-setting regulatory powers in the sphere of languages. Local governments in some cases are authorised – based on the decision of the local council - to use or not to use the incentives laid down in the Language Law in a specific situation relating to the appropriate language. For example, Paragraphs 5 and 6, Article 11 of the Language Law.
The expected development of the situation and consequences of the recognition of the Language Law as unconstitutional by the Constitutional Court of Ukraine  
  Given that the Constitutional Court has not once proved being "sensitive" to the current trends and expectations regarding politics, and that in a number of documents, including document No 10- 99 dated 14 December 1999, resolution on the implementation of the Ukrainian language; resolution No 13-2007 of 20 December 2007 on the distribution of foreign-made films; resolution No 8-2008 of 22 April 2008 of the Constitutional Court on the procedural language. Contrary to the spirit and letter of the Constitution of Ukraine and provisions of international agreements signed by Ukraine, the Constitutional Court of Ukraine decides in favour of the Ukrainian language exclusivity, as the only language of public life.  Thus, we have every ground to presume that in the field of law-making in the regulation of language relations, the only Constitutional jurisdiction body is ready to join the overall processes observed recently, which is characterised by securing the exclusive nature of the state language and displacing the national languages from different areas of public use.  For instance,  Article 48 of the Law of Ukraine on Higher Education adopted in 2014;  Article 20 of the Law of Ukraine on public service  adopted in 2015 and debates regarding  Article 7 of the Bill on Education in  Verkhovna Rada of Ukraine. Similar intentions are expressed in statements of some government officials.   Thus, V. Kirilenko, Ukrainian Deputy Prime Minister claimed: “We need to revise our policy relating to national identity. Sooner or later the once repealed Kolesnichenko-Kivalov Law will be the reminiscence of the past only. It currently half-legally exists in the legal sphere, since some people consider it to be repealed while others regard it legally effective”.  (http://www.ukrinform.ua/rubric-society/2116715-kirilenko-anonsuvav-zakonoproekt-pro-ukrainsku-derzavnu-ta-movi-nacmensin.html).
Declaring the Language Law annul, among others may lead to:
          – creating permanent vacuum, legal uncertainty for social relations in this sphere, since it is not known when the Verkhovna Rada of Ukraine will  decide on the adoption of a new law. The belief is that as soon as the Language Law is made invalid, the 1989 Language Law shall automatically enter into force which is a formal absurdity;
    – complete abolition of the language rights acquired by non-native speakers of Ukrainian and persons belonging to national minorities in accordance with the legislation and international legal obligations of Ukraine;
– opening up unlimited space for administrative arbitrariness;
– intervention of Constitutional Court in the legislative process;
– gross violations of human rights of a large mass of citizens of Ukraine.
And will it all happen without any legal grounds for it and real social needs.
Participation in the proceedings 
At any stage of constitutional proceedings to appeal to the Constitutional Court with a constitutional submission (Article 76 of the Constitutional Court of Ukraine) are eligible only the legal entities defined in Article 40, namely the President of Ukraine, no less than forty-five People's Deputies of Ukraine (deputy’s signature cannot be withdrawn), the Supreme Court of Ukraine, the Ukrainian Parliament Commissioner for Human Rights and the Supreme Council of the Autonomous Republic of Crimea.
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